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(5) At the same time GSA notifies the 
submitter, it will also advise the re-
quester that there will be a delay in re-
sponding to the request due to the need 
to consult with the submitter. 

(6) GSA will review the reasons for 
nondisclosure before independently de-
ciding whether the information must 
be released or should be withheld. If 
GSA decides to release the requested 
information, it will provide the sub-
mitter with a written statement ex-
plaining why his or her objections are 
not sustained. The letter to the sub-
mitter will contain a copy of the mate-
rial to be disclosed or will offer the 
submitter an opportunity to review the 
material in none of GSA’s offices. If 
GSA decides not to release the mate-
rial, it will notify the submitter orally 
or in writing. 

(7) If GSA determines to disclose in-
formation over a submitter’s objec-
tions, it will inform the submitter the 
GSA will delay disclosure for 5 work-
days from the estimated date the sub-
mitter receives GSA’s decision before 
it releases the information. The deci-
sion letter to the requester shall state 
that GSA will delay disclosure of mate-
rial it has determined to disclose to 
allow for the notification of the sub-
mitter. 

(e) When notice is required. (1) For 
confidential commercial information 
submitted prior to January 1, 1988, 
GSA will notify a submitter whenever 
it receives a FOIA request for such in-
formation: 

(i) If the records are less than 10 
years old and the information has been 
designated by the submitter as con-
fidential commercial information; or 

(ii) If GSA has reason to believe that 
disclosure of the information could 
reasonably be expected to cause sub-
stantial competitive harm. 

(2) For confidential commercial in-
formation submitted on or after Janu-
ary 1, 1988, GSA will notify a submitter 
whenever it determines that the agen-
cy may be required to disclose records: 

(i) That the submitter has previously 
designated as privileged or confiden-
tial; or 

(ii) That GSA believes could reason-
ably be expected to cause substantial 
competitive harm if disclosed. 

(3) GSA will provide notice to a sub-
mitter for a period of up to 10 years 
after the date of submission. 

(f) When notice is not required. The no-
tice requirements of this section will 
not apply if: 

(1) GSA determines that the informa-
tion should not be disclosed; 

(2) The information has been pub-
lished or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law other than the FOIA; 

(4) Disclosure is required by an agen-
cy rule that 

(i) Was adopted pursuant to notice 
and public comment; 

(ii) Specifies narrow classes of 
records submitted to the agency that 
are to be released under FOIA; and 

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification, 
at the time the information is sub-
mitted for a reasonable time there-
after, that disclosure of the informa-
tion could reasonably be expected to 
cause substantial competitive harm; 

(5) The information is not designated 
by the submitter as exempt from dis-
closure under paragraph (c) of this sec-
tion, unless GSA has substantial rea-
son to believe that disclosure of the in-
formation would be competitively 
harmful; or 

(6) The designation made by the sub-
mitter in accordance with paragraph 
(c) of this section appears obviously 
frivolous; except that, in such cases, 
the agency must provide the submitter 
with written notice of any final admin-
istrative decision five workdays prior 
to disclosing the information. 

(g) Lawsuits. If a FOIA requester sues 
the agency to compel disclosure of con-
fidential commercial information, GSA 
will notify the submitter as soon as 
possible. If the submitter sues GSA to 
enjoin disclosure of the records, GSA 
will notify the requester. 

Subpart 105–60.5—Exemptions 

§ 105–60.501 Categories of records ex-
empt from disclosure under the 
FOIA. 

(a) 5 U.S.C. 552(b) provides that the 
requirements of the FOIA do not apply 
to matters that are: 
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(1) Specifically authorized under the 
criteria established by an executive 
order to be kept secret in the interest 
of national defense or foreign policy 
and are in fact properly classified pur-
suant to such executive order; 

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(3) Specifically exempted from disclo-
sure by statute (other than section 552b 
of this title), provided that such stat-
ute 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue; 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intra-agency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) GSA will provide any reasonably 
segregable portion of a record to a re-
quester after deletion of the portions 
that are exempt under this section. If 
GSA must delete information from a 
record before disclosing it, this infor-
mation, and the reasons for with-
holding it, will be clearly described in 
the cover letter to the requester or in 
an attachment. Unless indicating the 
extent of the deletion would harm an 
interest protected by an exemption, 
the amount of deleted information 
shall be indicated on the released por-
tion of paper records by use of brackets 
or darkened areas indicating removal 
of information. In the case of elec-
tronic deletion, the amount of redacted 
information shall be indicated at the 
place in the record where such deletion 
was made, unless including the indica-
tion would harm an interest protected 
by the exemption under which the ex-
emption was made. 

(c) GSA will invoke no exemption 
under this section to deny access to 
records that would be available pursu-
ant to a request made under the Pri-
vacy Act of 1974 (5 U.S.C. 552a) and im-
plementing regulations, 41 CFR part 
105–64, or if disclosure would cause no 
demonstrable harm to any govern-
mental or private interest. 

(d) Pursuant to National Defense Au-
thorization Act of Fiscal Year 1997, 
Pub. L. No. 104–201, section 821, 110 
Stat. 2422, GSA will invoke Exemption 
3 to deny access to any proposal sub-
mitted by a vendor in response to the 
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requirements of a solicitation for a 
competitive proposal unless the pro-
posal is set forth or incorporated by 
reference in a contract entered into be-
tween the agency and the contractor 
that submitted the proposal. 

(e) Whenever a request is made which 
involves access to records described in 
§ 105–60.501(a)(7)(i) and the investigation 
or proceeding involves a possible viola-
tion of criminal law, and there is rea-
son to believe that the subject of the 
investigation or proceeding is not 
aware of it, and disclosure of the exist-
ence of the records could reasonably be 
expected to interfere with enforcement 
proceedings, the agency may, during 
only such time as that circumstance 
continues, treat the records as not sub-
ject to the requirements of this sec-
tion. 

(f) Whenever informant records main-
tained by a criminal law enforcement 
agency under an informant’s name or 
personal identifier are requested by a 
third party according to the inform-
ant’s name or personal identifier, the 
agency may treat the records as not 
subject to the requirements of this sec-
tion unless the informant’s status as 
an informant has been officially con-
firmed. 

(g) Whenever a request is made that 
involves access to records maintained 
by the Federal Bureau of Investigation 
pertaining to foreign intelligence or 
counterintelligence, or international 
terrorism, and the existence of the 
records is classified information as pro-
vided in paragraph (a)(1) of this sec-
tion, the Bureau may, as long as the 
existence of the records remains classi-
fied information, treat the records are 
not subject to the requirements of this 
section. 

Subpart 105–60.6—Production or 
Disclosure by Present or 
Former General Services Ad-
ministration Employees in Re-
sponse to Subpoenas or Simi-
lar Demands in Judicial or 
Administrative Proceedings 

§ 105–60.601 Purpose and scope of sub-
part. 

(a) By virtue of the authority vested 
in the Administrator of General Serv-

ices by 5 U.S.C. 301 and 40 U.S.C. 486(c) 
this subpart establishes instructions 
and procedures to be followed by cur-
rent and former employees of the Gen-
eral Services Administration in re-
sponse to subpoenas or similar de-
mands issued in judicial or administra-
tive proceedings for production or dis-
closure of material or information ob-
tained as part of the performance of a 
person’s official duties or because of 
the person’s official status. Nothing in 
these instructions applies to responses 
to subpoenas or demands issued by the 
Congress or in Federal grand jury pro-
ceedings. 

(b) This subpart provides instructions 
regarding the internal operations of 
GSA and the conduct of its employees, 
and is not intended and does not, and 
may not, be relied upon to create any 
right or benefit, substantive or proce-
dural, enforceable at law by a party 
against GSA. 

§ 105–60.602 Definitions. 

For purposes of this subpart, the fol-
lowing definitions apply: 

(a) Material means any document, 
record, file or data, regardless of the 
physical form or the media by or 
through which it is maintained or re-
corded, which was generated or ac-
quired by a current or former GSA em-
ployee by reason of the performance of 
that person’s official duties or because 
of the person’s official status, or any 
other tangible item, e.g., personal 
property possessed or controlled by 
GSA. 

(b) Information means any knowledge 
or facts contained in material, and any 
knowledge or facts acquired by current 
or former GSA employee as part of the 
performance of that person’s official 
duties or because of that person’s offi-
cial status. 

(c) Demand means any subpoena, 
order, or similar demand for the pro-
duction or disclosure of material, in-
formation or testimony regarding such 
material or information, issued by a 
court or other authority in a judicial 
or administrative proceeding, exclud-
ing congressional subpoenas or de-
mands in Federal grand jury pro-
ceedings, and served upon a present or 
former GSA employee. 
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